Mr Hatter's claim is the letter of February 25, 1985, exhibit
C-3 which Mr. Miller sent to the Labor Department's claims
examiner after Mr. Hatter was terminated.  Since the claim
examiner is the same individual who signed the January 28,
1985, Notice of Claim sent to Mr. .Miller, I assume that
Mr. Miller's letter of February 25, 1985, was in response to
that notice.

Mr. Hatter conceded that on the day of his termination,
Mr. Miller said nothing which would lead him to believe that
Mr. Miller had any knowledge that he had filed a claim for
black lung benefits.  Mr. Hatter's counsel conceded that 'he
cannot establish that on the day of the termination Mr. Miller
had already received notice of the claim.  Since Mr. Hatter
received his notification on January 29, the day before his
termination, Mr. Hatter assumed that Mr. Miller also received
his copy that day, and that on the day of the termination,
January 30, Mr. Miller had knowledge that he filed his claim.
Mr. Hatter's counsel asserted that since Mr. Miller and
Mr. Hatter lived within the same 5-mile radius, there is a
presumption that Mr. Miller received notice of the claim on
January 29, the same day that Mr. Hatter received his.
Counsel candidly conceded that the basis for the discrimina-
tion claim is an inference that Mr. Miller believed there was
some legal ramification flowing from Mr. Hatter's black lung
claim, and that Mr. Miller terminated him for that reason (Tr.
36).

I take note of the fact that Mr. Miller's response to
the notification that Mr. Hatter had filed a black lung claim
came almost a month later when he sent his response of
February 25, 1985, to the Labor Department.  It seems to me
that had Mr. Miller been really concerned about his liability
for any black lung benefits to Mr. Hatter, he would have
responded earlier.  Further, Mr. Miller explained that he has
always contributed to the black lung benefits fund for as
long as he has been in business, that any benefits are paid
by the appropriate insurance carrier, and that he is not per-
sonally liable for these payments.  Given these circumstances,
I cannot conclude that at the time of the termination the
respondent was in any way concerned or motivated by the fact
that Mr. Hatter had filed a claim for black lung benefits.

On the facts of this case, it seems clear to me that
Mr. Hatter has not established that he ever applied to MS HA
for classification as a Part 90 Miner, and at no time prior
to his termination was he ever "the subject of medical evalua-
tion and potential transfer" within the meaning of section
105(c)(l) of the Act.  As a matter of fact, the evidence
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